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I. INTRODUCTION 

1. 

2. 

3. 

 
1 HRC, Deteriorating situation of human rights in the Islamic Republic of Iran, especially with respect to women and 

children, A/HRC/RES/S-35/1, 24 November 2022, para. 7. 
2 Ibid. 
3 FFMI, Terms of Reference, paras. 9, 30. 
4 For instance, the mandate of the Team of international experts on the situation in Kasaï only expressly mentions 

international human rights law and humanitarian law but the international experts also qualified the violations 

established as crimes against humanity and war crimes. Compare HRC, Technical assistance to the Democratic 

Republic of the Congo and accountability concerning the events in the Kasai regions, A/HRC/RES/35/33, 29 June 

2017, OP 10, with United Nations General Assembly (UNGA), Report of the Team of International Experts on the 

 

https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2FRES%2FS-35%2F1&Language=E&DeviceType=Desktop&LangRequested=False
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2FRES%2FS-35%2F1&Language=E&DeviceType=Desktop&LangRequested=False
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/ffmi-iran/FFM-Iran-TORs-EN.pdf
https://undocs.org/Home/Mobile?FinalSymbol=a%2Fhrc%2Fres%2F35%2F33&Language=E&DeviceType=Desktop&LangRequested=False
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4. 

 
Situation in the Kasai Regions, A/HRC/38/31, 3 July 2018, paras. 96-103. Similarly, the mandate for the Group of 

Eminent Experts on the situation of human rights in Yemen was set up to investigate “all alleged violations and abuses 

of international human rights law and all alleged violations of international humanitarian law” (HRC, Human rights, 

technical assistance and capacity-building in Yemen, A/HRC/RES/36/31, 3 October 2017, OP 12), but the experts 

eventually also considered whether “violations amounting to international crimes may had been committed in the 

territory” (Report of the Group of Eminent International and Regional Experts on Yemen, A/HRC/45/6, 28 September 

2020, para. 13). The Independent International Fact-Finding Mission on the Bolivarian Republic of Venezuela, was 

mandated “to investigate gross violations of human rights” (HRC, Situation of human rights in the Bolivarian Republic 

of Venezuela, A/HRC/RES/42/25, 8 October 2019, para. 24)  but in its report also “assessed facts in the light of 

international human rights law and international criminal law” (Report of the Independent International Fact-Finding 

Mission on the Bolivarian Republic of Venezuela, A/HRC/45/33, 25 September 2020, para. 11). The Independent Fact-

Finding Mission on Libya’s stated that the resolution establishing its mandate (A/HRC/RES/43/39) “made no mention 

of crimes under international criminal law (“ICL”); however, IHRL and IHL underpin this body of law, and the Mission 

considered it crucial to the fulfilment of its mandate to additionally investigate crimes punishable under ICL” (Report 

of the Independent Fact-Finding Mission on Libya, A/HRC/48/83, 1 October 2021, Annex I, para. 1. The Group of 

Human Rights Experts on Nicaragua, mandated to “conduct thorough and independent investigations into all alleged 

human rights violations” (Promotion and protection of human rights in Nicaragua, A/HRC/RES/49/3, 7 April 2022, 

para. 14) also relied on international criminal law in its final report (Report of the Group of Human Rights Experts on 

Nicaragua, A/HRC/52/63, 2 March 2023, paras. 109-110, 118-119).  
5 This submission incorporates the definition of LGBTQI+ used by the International Criminal Court (ICC)’s Office 

of the Prosecutor (OTP) in its Policy on the Crime of Gender Persecution. See OTP, Policy on the Crime of Gender 

Persecution, 7 December 2022 (OTP Policy), p. 3. 
6 The importance of intersectionality is underlined on numerous occasions in the OTP Policy. See paras. 10 (“The 

perpetrators’ discriminatory intent may intersect with other grounds for persecution prohibited under the Statute, and 

also reflect existing social constructs or criteria used to define targeted groups based on, for example, race, ethnicity 

or culture, or impose new ones.”); 33 (“Apply an intersectional approach to gender persecution with, when relevant, 

persecution based on political, racial, national, ethnic, cultural, religious or other grounds that are universally 

recognised as impermissible under international law in consideration of charging strategies, and hold perpetrators 

 

https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F38%2F31&Language=E&DeviceType=Desktop&LangRequested=False
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/289/51/PDF/G1728951.pdf?OpenElement
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/GEE-Yemen/2020-09-09-report.pdf
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2FRES%2F42%2F25&Language=E&DeviceType=Desktop&LangRequested=False
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G20/238/91/PDF/G2023891.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G20/163/62/PDF/G2016362.pdf?OpenElement
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F48%2F83&Language=E&DeviceType=Desktop&LangRequested=False
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2FRES%2F49%2F3&Language=E&DeviceType=Desktop&LangRequested=False
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session52/advance-version/A_HRC_52_63_AdvanceUneditedVersion.docx
https://www.icc-cpi.int/sites/default/files/2022-12/2022-12-07-Policy-on-the-Crime-of-Gender-Persecution.pdf
https://www.icc-cpi.int/sites/default/files/2022-12/2022-12-07-Policy-on-the-Crime-of-Gender-Persecution.pdf
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5. 

II. METHODOLOGY 

6. 

7. 

 
accountable for multiple or intersecting forms of persecution recognised under the Statute.”); 67 (“When assessing 

gravity, the Office will take into account whether there were multiple forms of persecution, the multi-faceted character 

of the act or acts, and the resulting suffering, harm and other impacts of such acts or crimes. The Office will apply an 

intersectional approach to its assessment of the discriminatory basis for such acts.”); 81 (“The Office will further apply 

an intersectional analysis to gender persecution conduct, recognising that such acts or crimes may also be motivated 

by additional and intersecting persecutory grounds under article 7(h)”). 
7 See infra para. 43. 
8 More information on their methodologies can be found in the confidential case files shared with the FFMI. 
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8. 

III. BACKGROUND 

9. 

10. 

11. 

 
9 See ToR, para. 32. 
10 OTP Policy, p. 5. 
11 Art. 2(1) of the ICCPR. 
12 Against 15 years-old for their male counterparts. See Art. 1210, Note 1 of the Civil Code of the Islamic Republic of 

Iran, 23 May 1928 (unofficial translation) (Civil Code).  
13 For instance, the husband is defined by law as the “head” of the household and may prevent the wife from working 

in jobs he deems to be “against family values” (Arts. 1105 and 1117 of the Civil Code). In addition, Art. 1108 of the 

Civil Code specifies that women lose their right to spousal maintenance if they refuse to “perform her spousal duties 

 

https://www.refworld.org/docid/49997adb27.html
https://www.refworld.org/docid/49997adb27.html
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12. 

 
without a legitimate excuse”. The Iranian Passport Law also sets out that a wife needs her husband’s permission to 

obtain a passport and travel outside the country. The state has also outlawed sterilisation procedures and the 

distribution of contraceptives in public healthcare. See Human Rights Watch (HRW), Trapped: How Male 

Guardianship Policies Restrict Women’s Travel and Mobility in the Middle East and North Africa, July 2023 

(Trapped), pp. 35 et seq.; HRW, Human Rights Watch Submission to the Inquiry into the Human Rights Implications 

of Recent Violence in Iran, 17 November 2022 (Submission), p. 4.  
14 The equivalent in Gregorian years is 14.5 and 8.7 respectively. Art. 147 of the New Islamic Penal Code of the 

Islamic Republic of Iran, 21 April 2013 (unofficial translation) (Penal Code).  
15 See explanatory note to Art. 638 of the Penal Code. Art. 638 has also served as the basis for prosecuting LGBTQI+ 

individuals for acts that would be deemed ‘traditionally’ feminine or masculine, such as ‘cross-dressing’, using make-

up, and using mannerisms typically associated with one gender or another. See Iranian Lesbian and Transgender 

Network (6Rang), War on Bodies and Minds: Gender Persecution of LGBTQI+ Protestors in the Context of the 2022-

23 Iran Uprising, September 2023 (War on Bodies and Minds), p. 16.  
16 War on Bodies and Minds, p. 15.  
17 See Human Rights Committee, Concluding observations on the fourth periodic report of the Islamic Republic of 

Iran, CCPR/C/IRN/CO/4, 3 November 2023, paras. 13-16. 
18 War on Bodies and Minds, p. 17. 
19 United States Department of State, 2022 Country Reports on Human Rights Practices: Iran, 20 March 2023 (DoS 

Country Report), pp. 65-67; HRA, Five Transgender Individuals Arrested and Coerced into Confession, 26 June 2023.  

https://www.hrw.org/sites/default/files/media_2023/09/wrd_mena0723%20web.pdf
https://www.hrw.org/sites/default/files/media_2023/09/wrd_mena0723%20web.pdf
https://www.hrw.org/news/2022/11/18/human-rights-watch-submission-inquiry-human-rights-implications-recent-violence
https://www.hrw.org/news/2022/11/18/human-rights-watch-submission-inquiry-human-rights-implications-recent-violence
https://spreadingjustice.org/new-islamic-penal-code-of-the-islamic-republic-of-iran-book-one-two/
https://spreadingjustice.org/new-islamic-penal-code-of-the-islamic-republic-of-iran-book-one-two/
https://6rang.org/english/wp-content/uploads/2023/09/War-on-Bodies-and-Minds-EN-FINAL-.pdf
https://6rang.org/english/wp-content/uploads/2023/09/War-on-Bodies-and-Minds-EN-FINAL-.pdf
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/DownloadDraft.aspx?key=KzddR3ISX+UGm9533MtadsdETWaFVw9Xv3gP4bZb6AsouLddogFULd+wJ6pXzAjoqceY5n+p+EHPgFXK+/MmYA==
https://www.state.gov/wp-content/uploads/2023/03/415610_IRAN-2022-HUMAN-RIGHTS-REPORT.pdf
https://www.en-hrana.org/five-transgender-individuals-arrested-and-coerced-into-confession/?hilite=trans
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13. 

14. 

15. 

 
20 Amnesty International (AI), Iran: Murder of 20-year-old gay man highlights urgent need to protect LGBTI rights, 

17 May 2021, p. 3.  
21 Art. 234 of the Penal Code criminalises consensual sexual intercourse between men (livat), potentially carrying 

capital punishment. In line with Art. 238 of the Penal Code, sexual acts between women (mosahegheh) are also 

criminalised and punished by up to 100 lashes. Other conducts such as non-penetrative sexual conduct between men 

(tafkhiz) and conduct that falls short of livat or tafkhiz, such as kissing and ‘lustful touching’ (applicable to both men 

and women), are also prohibited by the Penal Code. Art. 236 et seq. of the Penal Code. If an individual is convicted 

for a fourth time of crimes such as mosahegheh and tafkhiz, then the death penalty is applicable. See Art. 136 of the 

Penal Code. 
22 International People’s Tribunal on Iran’s Atrocities, Judgement, 1 November 2022 (Aban Judgment), paras. 1-3. 
23 Ibid., para. 41. 
24 HRC, Report of the Special Rapporteur on the situation of human rights in the Islamic Republic of Iran, Javaid 

Rehman, A/77/81, 18 July 2022, para. 62.  
25 See ibid., para. 66. 
26 Ibid., para. 31. 
27 For further examples, see HRC, Report of the Special Rapporteur on the situation of human rights in the Islamic 

Republic of Iran, Javaid Rehman, A/HRC/43/61, 28 January 2020, paras. 35-37.  

https://www.state.gov/wp-content/uploads/2023/03/415610_IRAN-2022-HUMAN-RIGHTS-REPORT.pdf
https://abantribunal.com/wp-content/uploads/2023/07/Aban-Tribunal-Final-Judgment.pdf
https://undocs.org/Home/Mobile?FinalSymbol=A%2F77%2F181&Language=E&DeviceType=Desktop&LangRequested=False
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F43%2F61&Language=E&DeviceType=Desktop&LangRequested=False
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16. 

 
28 Ibid. While serving her sentence, Ms Daemi was subsequently tried and convicted another two times on other 

charges brought before different branches of the Revolutionary Courts in Tehran, leading to a total sentence of 14 

years of imprisonment. She was imprisoned in the notorious Evin Prison until 16 March 2021, when she was 

transferred to Lakan Prison to serve the rest of her sentence in exile. On 24 January 2022, Ms Daemi was finally 

granted early release. See HRA, Atena Daemi on a Hunger Strike in Lakan Prison in Rasht in Gilan Province, 12 

August 2021; Concerns Increase about Atena Daemi’s Condition in Rasht Prison After Two Months Incommunicado, 

25 October 2021; Civil Activist Atena Daemi Released from Lakan Prison in Rasht City, 25 January 2022. 
29 AI, Iran: Compulsory veiling is abusive, discriminatory and humiliating; end the persecution of women for 

peacefully protesting against it, 24 January 2018 (Compulsory veiling), p. 2.  
30 HRW, Submission, p. 3. Ms Sotoudeh had already been arrested in 2010 for “acting against national security” and 

convicted to 11 years in prison, a 20-year ban from the bar association, and 20-year travel ban. An appeals court 

reduced these sentences to six years in prison and a 10-year ban from the bar, of which she served three years. See 

HRA, Profiles: the Women’s Section of Evin Prison, 30 September 2018. Concerning her arrest after filing a case on 

behalf of another woman arrested for removing her hijab, Ms Sotoudeh was reportedly charged with: “gathering and 

colluding with the intent to act against national security”, “propaganda against the regime”, “inciting and providing 

the means for moral corruption”, “appearing at an interrogation branch without proper Islamic Hijab”, “disturbing 

public peace and order”, “publishing false information with the aim of disturbing public opinion” and “being an 

effective member of the unlawful group the Defenders of Human Rights Center (DHRC), LEGAM (Step by Step to 

Abolition Death Penalty) and the National Peace Council”. Her trial and detention featured the infringement of several 

minimum procedural guarantees, including access to a lawyer of her choosing and not being provided with notice of 

all charges or a copy of the final verdict. See HRA, Nasrin Sotoudeh’s charges: A closer look, 7 September 2018 

(HRA, Nasrin Sotoudeh’s charges); HRW, Iran: Harsh Sentence for Rights Lawyer Threatens Activism, 20 March 

2019; HRA, Rouhani 8 Years On: The Situation of Women’s Rights in the Islamic Republic of Iran, 5 March 2021. 
31 HRA, Multiple Arrests Made at Armita Geravand’s Funeral, 1 November 2023. For further details, see infra para. 

30. 
32 International Bar Association Human Rights Institute, Iran: IBAHRI condemns prison sentence against Reza 

Khandan and calls for charges to be dropped, 21 February 2023. Mr Khandan was charged with “colluding with the 

intent to act against national security”, “propaganda against the regime”, and “propagation of unveiling in public”. 

See HRA, Nasrin Sotoudeh’s charges. 
33 HRC, Report of the Special Rapporteur on the situation of human rights in the Islamic Republic of Iran, Javaid 

Rehman, A/HRC/49/75, 13 January 2022, paras. 52 et seq.  
34 Ibid., paras. 55-56. 

https://www.en-hrana.org/atena-daemi-on-a-hunger-strike-in-lakan-prison-in-rasht-in-gilan-province/
https://www.en-hrana.org/concerns-increase-about-atena-daemis-condition-in-rasht-prison-after-two-months-incommunicado/
https://www.en-hrana.org/civil-activist-atena-daemi-released-from-lakan-prison-in-rasht-city/
https://www.amnesty.org/en/documents/mde13/7783/2018/en/
https://www.amnesty.org/en/documents/mde13/7783/2018/en/
https://www.en-hrana.org/profiles-the-womens-section-of-evin-prison/
https://www.en-hrana.org/nasrin-sotoudehs-charges-a-closer-look/
https://www.hrw.org/news/2019/03/20/iran-harsh-sentence-rights-lawyer-threatens-activism
file://///Users/vicki/Downloads/ouhani-8-years-on-the-situation-of-womens-rights-in-the-islamic-republic-of-iran-march-2021
https://www.en-hrana.org/multiple-arrests-made-at-armita-geravands-funeral/
https://www.ibanet.org/Iran-IBAHRI-condemns-prison-sentence-against-Reza-Khandan-and-calls-for-charges-to-be-dropped
https://www.ibanet.org/Iran-IBAHRI-condemns-prison-sentence-against-Reza-Khandan-and-calls-for-charges-to-be-dropped
https://www.undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F49%2F75&Language=E&DeviceType=Desktop&LangRequested=False
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17. 

18. 

IV. STATEMENT OF FACTS 

A.  Restrictions imposed on women and girls who do not comply with mandatory hijab  

19. 

 
35 A/HRC/43/61, paras. 46-48. 
36 HRC, Report of the Special Rapporteur on the situation of human rights in the Islamic Republic of Iran, Javaid 

Rehman, A/76/160, 16 July 2021, para. 2. For further information on these concerns, see ibid., paras. 41-69. 
37 A/77/81, para. 13. 
38 See e.g. A/76/160, para. 46; UNGA, Report of the Secretary General on the Situation of human rights in the Islamic 

Republic of Iran, A/78/511, 6 October 2023, para. 4. 
39 According to HRA, from 1 January 2022 to 31 December 2022, 11 women were executed, and six women were 

sentenced to death. From 1 January 2023 to 21 November 2023, 19 women have been executed and another five 

women have been sentenced to death. HRA, Annual Report on Execution in Iran, October 2023. See also Iran Human 

Rights, Annual Report of the Death Penalty in Iran 2022, 13 April 2023 (2022 Annual Report), p. 41.  
40 Iran Human Rights, Women and the Death Penalty in Iran: a 12 Year Analysis, 8 October 2021.  
41 A/76/160, para. 68.  
42 2022 Annual Report, p. 41.  

https://undocs.org/Home/Mobile?FinalSymbol=A%2F76%2F160&Language=E&DeviceType=Desktop&LangRequested=False
https://digitallibrary.un.org/record/4025334?ln=en
https://www.en-hrana.org/wp-content/uploads/2023/10/Annual-Report-on-Execution-in-Iran-2022-2023-2.pdf
https://iranhr.net/media/files/Rapport_iran_2022_PirQr2V.pdf
https://iranhr.net/en/articles/4910/#_ftn5


Gender and Political Persecution in Iran - Public Redacted Version 

9 | P a g e  

 

20. 

21. 

22. 

 
43 Compulsory veiling, p. 3.  
44 Ibid., p. 2; AI, Iran: Urgent international action needed to ensure accountability for Mahsa Amini’s death in custody, 

27 September 2022 (Urgent international action needed), p. 5. It should be noted that, because the bases of charges 

are often not included in the formal legal proceedings, it is not possible to ascertain with more accuracy the number 

of individuals arrested and charged on the basis of Art. 638. 
45 Compulsory veiling, p. 3. 
46 Trapped, p. 36; AI, Iran: Presidency of Ebrahim Raisi a grim reminder of the crisis of impunity, 19 June 2021, p. 2.  
47 HRC, Report of the Special Rapporteur on the situation of human rights in the Islamic Republic of Iran, Javaid 

Rehman, A/HRC/52/67, 7 February 2023, para. 15.  
48 HRA, Spreading Justice, From Forced Veiling to Forced Confessions, 4 August 2022. 

https://www.amnesty.org/en/documents/mde13/6060/2022/en/
https://www.amnesty.org/en/documents/mde13/4314/2021/en/
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F52%2F67&Language=E&DeviceType=Desktop&LangRequested=False
https://spreadingjustice.org/from-forced-veiling-to-forced-confessions/
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23. 

24. 

25. 

 
49 Ms Rashnoo was then charged and convicted on national security offences and “encouraging (moral) corruption and 

prostitution” and is currently subject to a suspended sentence. See A/HRC/52/67, para. 15; HRA, A Comprehensive 

Report of the First 82 Days of Nationwide Protests in Iran, September-December 2022 (82 Days Report), p. 9. Further 

information on Ms Rashnoo’s case was shared with the FFMI on a confidential basis.  
50 Ensafnews, A head of the Supreme Council of Cultural Revolution ordered the implementation of the hijab and 

chastity law, 7 October 2022 (in Farsi). 
51 Women and Family Research Institute, متن کامل قانون گسترش راهکارهاي اجرايي عفاف و حجاب. 
52 HRW, World Report 2023: Iran; HRC, Report of the Secretary General on the situation of human rights in the Islamic 

Republic of Iran, Advanced unedited version, A/HRC/53/23, 15 June 2023, para. 40. 
53 VOA News, بازداشت ۳۰۰ مخالف حجاب اجباری؛ ستاد امر به معروف: »سرشبکه مبارزه با حجاب« بودند.  
54 See infra para. 32. 
55 A/78/511, para. 32 referring to حجاب و عفاف طرح اجرای در  نفر ۳۰۱ دستگیری (etemadonline.com). See also A/78/511, 

paras. 34, 39 (“On 14 June 2023, a police spokesperson confirmed that almost 1 million women had received SMS 

warnings for not veiling and were threatened with having their vehicle confiscated if they were caught driving 

unveiled. As a result, 2,000 cars were confiscated for a period of at least two weeks and more than 4,000 women were 

referred to the judicial authorities”). Further information is provided in the confidential case files. 

https://spreadingjustice.org/a-comprehensive-report-of-the-first-82-days-of-nationwide-protests-in-iran/
https://spreadingjustice.org/a-comprehensive-report-of-the-first-82-days-of-nationwide-protests-in-iran/
http://www.ensafnews.com/356146/%D8%B1%D8%A6%DB%8C%D8%B3%DB%8C-%D8%AF%D8%B1-%D8%B4%D9%88%D8%B1%D8%A7%DB%8C-%D8%B9%D8%A7%D9%84%DB%8C-%D8%A7%D9%86%D9%82%D9%84%D8%A7%D8%A8-%D9%81%D8%B1%D9%87%D9%86%DA%AF%DB%8C-%D8%AF%D8%B3%D8%AA%D9%88/
http://www.ensafnews.com/356146/%D8%B1%D8%A6%DB%8C%D8%B3%DB%8C-%D8%AF%D8%B1-%D8%B4%D9%88%D8%B1%D8%A7%DB%8C-%D8%B9%D8%A7%D9%84%DB%8C-%D8%A7%D9%86%D9%82%D9%84%D8%A7%D8%A8-%D9%81%D8%B1%D9%87%D9%86%DA%AF%DB%8C-%D8%AF%D8%B3%D8%AA%D9%88/
https://wfrc.ac.ir/fa/cont/767/%D9%85%D8%AA%D9%86-%DA%A9%D8%A7%D9%85%D9%84-%D9%82%D8%A7%D9%86%D9%88%D9%86-%DA%AF%D8%B3%D8%AA%D8%B1%D8%B4-%D8%B1%D8%A7%D9%87%DA%A9%D8%A7%D8%B1%D9%87%D8%A7%D9%8A-%D8%A7%D8%AC%D8%B1%D8%A7%D9%8A%D9%8A-%D8%B9%D9%81%D8%A7%D9%81-%D9%88-%D8%AD%D8%AC%D8%A7%D8%A8
https://www.hrw.org/world-report/2023/country-chapters/iran
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session53/advance-versions/A-HRC-53-23-AdvanceUneditedVersion.pdf
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session53/advance-versions/A-HRC-53-23-AdvanceUneditedVersion.pdf
https://ir.voanews.com/a/womens-rights-mandatory-hijab-arrest-300-citizens/6730445.html
https://www.etemadonline.com/%D8%A8%D8%AE%D8%B4-%D8%A7%D8%AC%D8%AA%D9%85%D8%A7%D8%B9%DB%8C-23/617677-%D9%86%DB%8C%D8%B1%D9%88%DB%8C-%D8%A7%D9%86%D8%AA%D8%B8%D8%A7%D9%85%DB%8C-%D8%B9%D9%81%D8%A7%D9%81-%D8%AD%D8%AC%D8%A7%D8%A8


Gender and Political Persecution in Iran - Public Redacted Version 

11 | P a g e  

 

26. 

27. 

28. 

 
56 AI, Iran: Authorities doubling down on punishments against women and girls defying discriminatory veiling laws, 

26 July 2023 (Authorities doubling down on punishments), pp. 6-7. 
57 Art. 23 of the Penal Code authorises judges to impose complementary punishments “proportionate to the committed 

crime and character of the offender”. 
58 A/HRC/52/67, para. 16. 
59 HRA, Actress Leila Bolukat Receives Sentence for Violating Hijab Regulations, 19 July 2023; قرار جلب به دادرسی 

  .آزاده صمدی و لیلا بلوکات صادر شد 
60 Authorities doubling down on punishments, p. 7. A trusted source conveyed to HRA that Ms Baloukat was mandated 

to transcribe the book ‘The Fall of Andalusia’, by Ahmad Raef. This book delves into the final years of Arab and 

Islamic governance in Andalusia (Spain), attributing the collapse of Andalusian civilisation to "infiltration", a concept 

akin to the Iranian government officials’ statements that enemies of the nation are seeking to infiltrate the country and 

promote corruption of Islamic and revolutionary values, as explained above. 
61 See confidential case files. 
62 See confidential case files. 
63 Islamic Republic News Agency, The full text of the Judicial Commission’s report on the Hijab and Chastity Bill, 

29 September 2023 (in Farsi). For a full text, see گزارش کمیسیون قضائي و حقوقي (in Farsi). 

https://www.amnesty.org/en/documents/mde13/7041/2023/en/
https://www.en-hrana.org/ctress-leila-bolukat-receives-sentence-for-violating-hijab-regulations/?hilite=Leila+Bolukat
https://www.hra-news.org/2023/hranews/a-41611/
https://www.hra-news.org/2023/hranews/a-41611/
https://www.irna.ir/news/85234026/%D9%85%D8%AA%D9%86-%DA%A9%D8%A7%D9%85%D9%84-%DA%AF%D8%B2%D8%A7%D8%B1%D8%B4-%DA%A9%D9%85%DB%8C%D8%B3%DB%8C%D9%88%D9%86-%D9%82%D8%B6%D8%A7%DB%8C%DB%8C-%D8%A7%D8%B2-%D9%84%D8%A7%DB%8C%D8%AD%D9%87-%D8%AD%D8%AC%D8%A7%D8%A8-%D9%88-%D8%B9%D9%81%D8%A7%D9%81
https://img9.irna.ir/d/r2/2023/09/25/0/170625098.pdf?ts=1695640800025
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64 The government has since rolled out a surveillance application (Nazer) for citizen’s reporting. More than a million 

women have also received SMS warnings threatening the confiscation of their vehicles for driving while unveiled, 

thousands of which have already been executed. See Iran International, Mobile App Designed By Iranian Regime For 

Reporting Unveiled Women, 9 April 2023; HRA, 

HRA calls for urgent action in response to humiliating and disproportionate sentences against Iranian women, 24 July 

2023. 
65 See e.g. HRA, Iran’s New Hijab Bill Stirs Controversy and Concern, 7 September 2023, p. 7. 
66 Authorities doubling down on punishments, p. 3. See also A/78/511, paras. 10, 33. 
67 A/78/511, para. 31; Authorities doubling down on punishments, p. 1.  
68 HRA, Multiple Arrests Made at Armita Geravand’s Funeral, 1 November 2023; OHCHR, Iran: UN experts shocked 

by new wave of attacks on girls and women, 2 November 2023. 
69 D. Parent, Iran arrests lawyer at funeral of girl who died after metro incident, The Guardian, 30 October 2023. See 

also HRA, Multiple Arrests Made at Armita Geravand’s Funeral. 

https://www.iranintl.com/en/202309049778
https://www.iranintl.com/en/202309049778
https://www.hra-iran.org/en/uncategorized/hra-calls-for-urgent-action-in-response-to-humiliating-and-disproportionate-sentences-against-iranian-women#:~:text=HRA%20calls%20for%20urgent%20action,Human%20Right%20Activists%20In%20Iran
https://www.hra-iran.org/en/uncategorized/irans-new-hijab-bill-stirs-controversy-and-concern
https://www.en-hrana.org/multiple-arrests-made-at-armita-geravands-funeral/
https://www.ohchr.org/en/press-releases/2023/11/iran-un-experts-shocked-new-wave-attacks-girls-and-women#:~:text=Several%20UN%20experts%20had%20expressed,deaths%2C%E2%80%9D%20the%20experts%20said
https://www.ohchr.org/en/press-releases/2023/11/iran-un-experts-shocked-new-wave-attacks-girls-and-women#:~:text=Several%20UN%20experts%20had%20expressed,deaths%2C%E2%80%9D%20the%20experts%20said
https://www.theguardian.com/world/2023/oct/30/iran-arrests-top-rights-lawyer-at-funeral-of-teenage-girl-who-died-after-metro-incident
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B. The violent repression in the context of the 2022-2023 protests 
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70 See confidential case files; HRA, نرگس محمدی از زندان اوين به بیمارستان اعزام شد. 
71 Front Line Defenders, Narges Mohammadi Faces New Charges After Ending Hunger Strike, 14 November 2023. 
72 HRA, به دلیل عدم رعايت حجاب اجباری؛ نرگس محمدی از انتقال به بیمارستان محروم ماند. 
73  Urgent international action needed, p. 1; HRA, Woman in Coma in Custody by Hejab Enforcement Causes Uproar 
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74 Ibid., p. 2; A/HRC/52/67, para. 20; HRA, Masha Amini Died in Hospital at Moral Police Custody, 16 September 

2022.  
75 Ibid., p. 2. See also A/HRC/52/67, para. 18. 
76 A/HRC/52/67, para. 19. 
77 HRA, Mahsa Amini’s Death Sparks Nationwide Protests, 19 September 2022. 
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(20 Days Report), p. 4.    
79 20 Days Report, p. 5; T.S. Far, Unveiling Resistance: The Struggle for Women’s Rights in Iran, Clingendael, 26 

June 2023; F. Parsa, Mahsa Amini’s Legacy: A New Movement for Iranian Women, Carnegie Endowment for 

International Peace, 19 September 2023. 
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https://www.frontlinedefenders.org/en/case/narges-mohammadi-faces-new-charges-after-ending-hunger-strike
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https://www.en-hrana.org/woman-in-coma-in-custody-by-hejab-enforcement-causes-uproar-in-iran/
https://www.en-hrana.org/woman-in-coma-in-custody-by-hejab-enforcement-causes-uproar-in-iran/
https://www.en-hrana.org/masha-amini-died-in-hospital-at-moral-police-custody/
https://www.en-hrana.org/mahsa-aminis-death-sparks-nationwide-protests/
https://www.en-hrana.org/woman-life-freedom-comprehensive-report-of-20-days-of-protest-across-iran/
https://www.clingendael.org/publication/unveiling-resistance-struggle-womens-rights-iran
https://carnegieendowment.org/sada/90583
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80 A/HRC/53/23, para. 39. 
81 20 Days Report, p. 4.  
82 HRA, A Comprehensive Report of the First 82 Days of Nationwide Protests in Iran, September-December 2022 (82 

Days Report), p. 5. 
83 A/HRC/52/67, para. 8; 20 Days Report, p. 5. See also A/HRC/53/23, paras. 6-9. 
84 HRA, Spreading Justice; Iran Protests Weapons Analysis, 17 October 2022. 
85 Ibid.; 20 Days Report, pp. 6, 18, 45, 46; A/HRC/52/67, para. 23. See also HRA, HRA Urges Tippmann Sports LLC 

To Condemn The Iranian Government’s Use Of Its Equipment In The Repression Of Protests, 25 October 2022. HRA 

also reported that security forces used ambulances and city buses to move their officers in urban areas and used schools 

as operational and storage bases, which, as a result of protester’s defensive actions against officer’s violence, have led 

to major infrastructural damage. See 20 Days Report, p. 18. 
86 AI, Iran: Leaked official documents ordering deadly crackdown highlight need for international action, 30 

September 2022 (Leaked official documents), p. 1.  
87 Ibid., p. 3. 
88 These included statements by Ayatollah Khamenei, the Minister of Interior, the Commander-in-Chief of the Army, 

and a statement by 233 members of the Islamic Council, among others. For a compilation of such statements, see 

confidential case files. See also Council Implementing Regulation (EU) 2022/2231 of 14 November 2022 
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https://www.en-hrana.org/spreading-justice-iran-protests-weapons-analysis/
https://spreadingjustice.org/hra-urges-tippmann-sports-llc-to-condemn-the-iranian-governments-use-of-its-equipment-in-the-repression-of-protests/
https://spreadingjustice.org/hra-urges-tippmann-sports-llc-to-condemn-the-iranian-governments-use-of-its-equipment-in-the-repression-of-protests/
https://www.amnesty.org/en/documents/mde13/6070/2022/en/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ%3AL%3A2022%3A293I%3AFULL
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ%3AL%3A2022%3A293I%3AFULL
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ%3AL%3A2022%3A293I%3AFULL
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90 Regulation (EU) 2022/2231, p. 20. 
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seq. 
92 HRC, Statement by Javaid Rehman, Special Rapporteur on the situation of human rights in the Islamic Republic of 
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93 UNSR HRC Statement, p. 3. 
94 S. Malekian & C. Alcini, Men targeted by Iranian regime as women protest for equal rights, ABC News, 19 

September 2023. 
95 A/HRC/52/67, paras. 8, 23. 
96 Kurdpa, Buchan: A story of shooting 15 bullets at Dina Zahraian, a 10-year-old child, and the bullets that are still 
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97 HRW, Iran: Security Forces Fire On, Kill Protesters, 5 October 2022 (Security Forces Fire On). 
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genitals of female protesters, medics say, The Guardian, 8 December 2022. 
101 Currin Report, p. 8. 
102 See confidential case files. 
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(Javanrud Report), p. 19.  
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https://spreadingjustice.org/mahsa-amini-the-seismic-tragedy-that-is-triggering-a-tsunami-that-should-not-be-ignored/
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108 See 82 Days Report, p. 27; DoS Country Report, p. 37; Student Union Councils of the Country, University and 
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109 DoS Country Report, p. 37. 
110 82 Days Report, p. 27. 
111 University of Tehran Report; Khajeh Nasir University Report.  
112 Khajeh Nasir University Report, p. 3. 
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Etemad Newspaper, بلوچ دختر  نا تمام   Conviction of the former police chief of Chahabar to 15 months of ;ماجرای 

imprisonment and dismissal from service (in Farsi). 
114 A/HRC/52/67, para. 29.  
115 See A/HRC/53/23, para. 10. 
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https://t.me/senfi_uni_iran/9727
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https://www.etemadnewspaper.ir/fa/Main/Detail/197841/%D9%85%D8%AD%D9%83%D9%88%D9%85%D9%8A%D8%AA-%D9%81%D8%B1%D9%85%D8%A7%D9%86%D8%AF%D9%87-%D8%A7%D9%86%D8%AA%D8%B8%D8%A7%D9%85%D9%8A-%D8%B3%D8%A7%D8%A8%D9%82-%DA%86%D8%A7%D8%A8%D9%87%D8%A7%D8%B1-%D8%A8%D9%87-%DB%B1%DB%B5-%D9%85%D8%A7%D9%87-%D8%AD%D8%A8%D8%B3-%D9%88-%D8%A7%D9%86%D9%81%D8%B5%D8%A7%D9%84-%D8%A7%D8%B2-%D8%AE%D8%AF%D9%85%D8%AA
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C. Arbitrary arrest and detention, and conditions thereof 
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116 Ibid.; HRA,  بلوچستان در سرکوب و  ملی خشم همگرايی :زاهدان خونین جمعه; HRW, Iran: ‘Bloody Friday’ Crackdown This 
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117 A/HRC/52/67, para. 28. 
118 Ibid., para. 30. 
119 For a detailed account of these events, see Javanrud Report. 
120 Ibid., p. 31. 
121 Ibid., pp. 44-45. 
122 AI, Annual Report 2022/2023 – The State of the World’s Human Rights, 2023 (2022/2023 AI Report), pp. 197-

198.  
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turn, the UN Secretary General placed this number at 20,000. See A/HRC/53/23, para. 21. 
124 Internal verification by HRA.  
125 DoS Country Report, p. 20. See also Section IV.B. 

https://www.hra-news.org/periodical/a-148/
https://www.hrw.org/news/2022/12/22/iran-bloody-friday-crackdown-years-deadliest
https://www.hrw.org/news/2022/12/22/iran-bloody-friday-crackdown-years-deadliest
https://www.amnesty.org/en/documents/pol10/5670/2023/en/
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 .”بازداشت پنج شهروند ترنس در پی درگیری با “آمر به معروف
128 A/HRC/53/23, para. 21. 
129 HRA, سنندج؛ تداوم بازداشت و بی خبری از وضعیت وريشه   مرادی; سنندج؛ تداوم بازداشت و بی خبری از وضعیت  وريشه  مرادی.  
130 HRA, رها آجودانی با توديع قرار وثیقه آزاد شد. 
131 War on Bodies and Minds, pp. 31-32; HRA, گزارشی از بازداشت رها آجودانی، نوجوان ترنس در تهران. See also para. 61. 
132 A/HRC/53/23, para. 30 (“Prison conditions in the Islamic Republic of Iran remain of serious concern as highlighted 

in previous reports of the Secretary-General, including the denial of medical care, dire sanitary conditions, 

contaminated drinking water, overcrowding and the lack of independent oversight”). 
133 DoS Country Report, p. 12. 
134 Coordinating Council of Cultural Associations of the Country, Telegram post titled   گزارش تکمیلی در خصوص وضعیت 

 .Kurdpa, Telegram post of 13 November 2022 ;.سهیلا_خالدی، معلم بازداشتی سنندج#
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136 Ms Khalidi was reportedly hit from behind with around 100 bullets. See Coordinating Council of Cultural 

Associations of the Country. Kurdpa has also published a video showing the removal of some of the pellets from Ms 

Khalidi’s body. See Kurdpa, Telegram video (warning: graphic images). See also confidential case files. 

https://www.en-hrana.org/five-transgender-individuals-arrested-and-coerced-into-confession/?hilite=trans
https://www.hra-news.org/2023/hranews/a-41856/
https://www.hra-news.org/2023/hranews/a-41856/
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https://www.hra-news.org/2022/hranews/a-38487/
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https://t.me/kashowra/14060
https://t.me/kurdpaagency/25570
https://t.me/kurdpaagency/28223
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142 Ibid. 
143 United States Department of the Treasury, Marking International Women’s Day – Treasury Sanctions Iranian 
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also supra paras. 48-50. 
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https://home.treasury.gov/news/press-releases/jy1327
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D. Rape and other forms of sexual violence 
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144 See confidential case files. According to the Kurdistan Human Rights Network and the United States’ Department 
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conditions or mistreatment. The almost-complete lack of accountability of authorities only exacerbates the suffering 
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145 Haalvsh, Telegram posts of 11 February 2023; 13 February 2023; 18 February 2023; 19 February 2023. The use 
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Judgment, para. 41. 
146 BBC News, نرگس محمدی: »تعرض جنسی به  زنان معترض ابزار سرکوب حکومت است«. 
147 A/HRC/52/67, para. 48. 
148 Leaked official documents, pp. 6-7; A/HRC/52/67, para. 41. 
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https://t.me/haalvsh/10598
https://t.me/haalvsh/10623
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150 BBC News, نرگس محمدی: »تعرض جنسی به  زنان معترض ابزار سرکوب حکومت است«. See also CHRI, Political Prisoner 

Narges Mohammadi: I Will “Testify” About Sexual Assault Against Protesters, 3 March 2023. 
151 HRA, Prominent Activist Narges Mohammadi Assaulted in Evin Prison, 12 September 2023. See also HRA,  نرگس 

 .محمدی از زندان اوين به بیمارستان اعزام شد
152 HRA, نامه نرگس محمدی در خصوص تعرض جنسی به زنان بازداشتی; BBC News,  نرگس محمدی: »تعرض جنسی به زنان معترض ابزار 

 .سرکوب حکومت است 
153 A/HRC/52/67, para. 42. 
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155 DoS Country Report, p. 10.  
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https://www.en-hrana.org/prominent-activist-narges-mohammadi-assaulted-in-evin-prison/?hilite=Narges+Mohammadi
https://www.hra-news.org/2023/hranews/a-44857/
https://www.hra-news.org/2023/hranews/a-44857/
https://www.hra-news.org/letters/a-921/
https://www.bbc.com/persian/articles/cd1z7pzg3q4o
https://www.bbc.com/persian/articles/cd1z7pzg3q4o
https://www.theguardian.com/global-development/2023/feb/06/iran-protesters-police-rapes-beatings-and-torture
https://www.theguardian.com/global-development/2023/feb/06/iran-protesters-police-rapes-beatings-and-torture
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57. 

E. Unfair trials and reliance on corporal punishment and the death penalty 

58. 

59. 

 
158 Ibid. 
159 A/HRC/52/67, para. 54; HRW, Iran: Thousands of Detained Protesters and Activists in Peril, 3 November 2022 

(Thousands in Peril). See also A/HRC/53/23, para. 23. 
160 The Revolutionary Courts, established in 1979 by Seyyed Ruhollah Khomeini, were initially created to handle 

cases related to the 1979 Iranian Revolution. They later became an integral part of the Islamic Republic's judiciary, 

with authority detailed in Article 303 of the Criminal Procedure Code. Their jurisdiction covers a wide range of cases, 

notably those involving crimes against internal and external security, which are found under Arts. 498 to 512 of the 

Penal Code. Further, they also handle drug-related offenses and foreign espionage. The Revolutionary Courts play a 

crucial role in the legal framework, addressing issues related to social order, serious criminal cases, human rights, 

public and fair trials, protests, social changes, and social justice. 
161 HRA has reported that a 2018 law restricted defendants’ rights of access to a lawyer in national security cases, with 

defendants only allowed to choose counsel from a pre-approved list. HRA, Nasrin Sotoudeh’s charges. Generally, see 

also A/HRC/52/67, para. 55; A/HRC/49/75, paras. 55-56; CHRI, Open letter of political prisoners of Evin: "Judges of 

the Revolutionary Court are representatives of the security apparatus”, 1 May 2009.  
162 The Revolutionary Courts can impose the death penalty for crimes not included in the Penal Code, as long as they 

are encompassed by authoritative Islamic sources, the fatwa, on the basis of Art. 220 of the Penal Code and Art. 167 

of the Iranian Constitution. 
163 DoS Country Report, p. 6. See also UNSR UNGA Statement, p. 3.  
164 A/78/511, para. 19; Thousands in Peril; FFMI, Iran: On one-year anniversary of Jina Mahsa Amini’s death in 

custody, heightened repression of women and girls and reprisals against protesters and victims’ families is deeply 

troubling, UN Fact-Finding Mission says, 14 September 2023. See also A/HRC/53/23, para. 33. 
165 A/78/511, para. 19. 

https://www.hrw.org/news/2022/11/03/iran-thousands-detained-protesters-and-activists-peril#:~:text=(Beirut)%20%E2%80%93%20Iranian%20authorities%20have,Human%20Rights%20Watch%20said%20today.
https://persian.iranhumanrights.org/1389/02/prisoners_lette/
https://persian.iranhumanrights.org/1389/02/prisoners_lette/
https://www.ohchr.org/en/press-releases/2023/09/iran-one-year-anniversary-jina-mahsa-aminis-death-custody-heightened
https://www.ohchr.org/en/press-releases/2023/09/iran-one-year-anniversary-jina-mahsa-aminis-death-custody-heightened
https://www.ohchr.org/en/press-releases/2023/09/iran-one-year-anniversary-jina-mahsa-aminis-death-custody-heightened
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60. 

61. 

62. 

 
166 HRA, Journalists Niloofar Hamedi and Elahe Mohammadi Sentenced to a Combined 25 Years in Prison, 23 October 

 .شدند  محکوم حبس سال ۲۵ به مجموعا  محمدی الهه و حامدی نیلوفر ;2023
167 82 Days Report, p. 53; A/HRC/53/23, para. 33. See also confidential case files on the case of Bahar Zangi-Band. 

See also Kurdpa, Summoning Bahar Zangi-Band, women's rights activist, to the second branch of the public and 

revolutionary prosecutor's office of Sanandaj; Teaching ban on Bahar Zangi-Band from the University. 
168 HRA, Journalist Nazila Maroufian Sentenced to One Year in Prison, 4 September 2023. 
169 War on Bodies and Minds, p. 32; HRA, Raha Ajoudani Sentenced to Travel Ban and Fine, 7 July 2023;  رها آجودانی 

 .به حبس و ممنوعیت خروج از کشور محکوم شد
170 Malekian & Alcini. 
171 UNSR HRC Statement, p. 3; UN High Commissioner for Human Rights, The deteriorating human rights situation 

in the Islamic Republic of Iran, 35th Special Session of the Human Rights Council, 24 November 2022; HRW, Iran: 

Death Sentences Against Protesters, 13 December 2022. 
172 82 Days Report, p. 40. 

https://www.en-hrana.org/journalists-niloofar-hamedi-and-elahe-mohammadi-sentenced-to-a-combined-25-years-in-prison/
https://www.hra-news.org/2023/hranews/a-44469/
https://kurdpa.net/fa/news/2023/09/134
https://kurdpa.net/fa/news/2023/09/134
https://kurdpa.net/fa/news/2023/04/61
https://www.en-hrana.org/journalist-nazila-maroufian-sentenced-to-one-year-in-prison/
https://www.en-hrana.org/raha-ajoudani-sentenced-to-travel-ban-and-fine/
https://hra-news.org/2023/hranews/a-42069/
https://hra-news.org/2023/hranews/a-42069/
https://www.ohchr.org/en/statements-and-speeches/2022/11/deteriorating-human-rights-situation-islamic-republic-iran
https://www.ohchr.org/en/statements-and-speeches/2022/11/deteriorating-human-rights-situation-islamic-republic-iran
https://www.hrw.org/news/2022/12/13/iran-death-sentences-against-protesters
https://www.hrw.org/news/2022/12/13/iran-death-sentences-against-protesters
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V. LEGAL QUALIFICATION: PERSECUTION AS A CRIME AGAINST 

HUMANITY 

63. 

 
173 Art. 286 of the Penal Code, which defines ‘spreading corruption on earth’, covers a broad base of acts that are seen 

as compromising public order ‘to an extensive level’, without however defining such level. In turn, pursuant to Art. 

279, ‘enmity against God’ means ‘drawing a weapon on the life, property or chastity of people or to cause terror as it 

creates the atmosphere of insecurity’. The broad concepts employed in these provisions render it malleable to judges’ 

discretion. Whereas both crimes can carry the death penalty, Art. 282 sets out alternative punishment for ‘enmity 

against God’, namely crucifixion, amputation of right hand and left foot, and exile. Pursuant to Art. 91, children may 

also receive the death penalty for hudud, which in practice has been carried out once they turn 18. See 2022 Annual 

Report, p. 16. 
174 A/78/511, para. 7. 
175 HRA, مجیدرضا رهنورد در ملاعام اعدام شد. 
176 A/78/511, para. 7. See also A/HRC/53/23, para. 18. 
177 This conclusion is reached by applying the standard of proof of ‘reasonable grounds’, as defined by the FFM in 

its ToR. See ToR, para. 32. 
178 See OTP Policy, paras. 29, 55. 

https://www.hra-news.org/2022/hranews/a-38295/
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64. 

65. 

 

 

 

 

 

 

 
179 Ibid., p. 4. 
180 ILC, Draft Articles on Prevention and Punishment of Crimes Against Humanity, 2019 (Draft Articles), Arts. 

2(1)(h), 2(2)(g). See also K. Ambos (ed.), Rome Statute of the International Criminal Court, Article by Article 

Commentary (4th ed. 2022), p. 224, mn. 144.  
181 See Art. 6(c) of the Charter of the Nuremberg Tribunal, Art. 3(h) of the Statute of the International Criminal 

Tribunal for Rwanda (ICTR) and Art. 5(h) of the Statute of the International Criminal Tribunal for the Former 

Yugoslavia (ICTY); International Military Tribunal, Judgment and Sentences, 1 October 1946, pp. 76, 119; ICTR, 

Prosecutor v. Nyiramasuhuko et al. (Butare), ICTR-98-42-A, Judgment, 14 December 2015, paras. 2135-2136, 

2138; ICTY, Prosecutor v. Kupreškić et al., IT-95-16-T, Judgment, 14 January 2000 (Kupreškić et al. Trial 

Judgment), paras. 567-568. See also OTP Policy, paras. 24, 91.  
182 See Ambos (ed.), p. 224, mn. 144. 
183 ICC, Elements of Crimes, Art. 7(1)(h). See also  ICC, The Prosecutor v. Ongwen, ICC-02/04-01/15, Trial 

Judgment, 4 February 2021 (Ongwen Trial Judgment), paras. 2733-2738; ICC, The Prosecutor v. Ntaganda, ICC-

01/04-02/06-2359, Judgment, 8 July 2019 (Ntaganda Trial Judgment), paras. 988, 991-994, 1009-1011, 1023-1024.  

https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_7_2019.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter%20of%20IMT%201945.pdf
https://legal.un.org/avl/pdf/ha/ictr_EF.pdf
https://legal.un.org/avl/pdf/ha/ictr_EF.pdf
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.legal-tools.org/doc/45f18e/pdf/
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-98-42/MSC46274R0000566969.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-16/MOT2913R0000218108.tif
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01026.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_03568.PDF
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A. Severe Deprivation of Fundamental Rights Contrary to International Law  

66. 

67. 

 
184 See Ongwen Trial Judgement, para. 2733; Kupreškić et al. Trial Judgment, para. 621. See also Ntaganda Trial 

Judgment, para. 991, referring to the “Universal Declaration of Human Rights (UDHR), the two UN Covenants on 

Human Rights, and other international instruments on international human rights, as well as the rights reflected in 

international humanitarian law”. The ICC OTP has highlighted that, in accordance with Art. 21(1)(b) of the Rome 

Statute, it will recourse to customary law, as well several treaties, in assessing the deprivation of fundamental rights. 

Such treaties include: the UDHR; the ICCPR; the International Covenant of Economic, the Social and Cultural 

Rights (ICESCR); the Convention on the Rights of the Child (CRC); the Convention Against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment; the Convention on the Elimination of All Forms of 

Discrimination against Women; the International Convention for the Elimination of Racial Discrimination; and the 

Convention on the Rights of Persons with Disabilities. See OTP Policy, para. 37. 
185 Ntaganda Trial Judgment, para. 991; Ongwen Trial Judgement, para. 2733; ICC, The Prosecutor v. Al Hassan, 

ICC-01/12-01/18-461-Corr-Red, Rectificatif à la Décision relative à la confirmation des charges portées contre Al 

Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, 13 November 2019 (Al Hassan Confirmation Decision), para. 

664; Situation in the Republic of Burundi, Public Redacted Version of “Decision Pursuant to Article 15 of the Rome 

Statute on the Authorization of an Investigation into the Situation in the Republic of Burundi,” ICC-01/17-X-9-US-

Exp, 25 October 2017, ICC-01/17-9-Red, 9 November 2017 (Burundi Article 15 Authorization Decision), para. 132. 

At the ICTY and ICTR the requirement was that that the persecutory acts be of an equal gravity to other underlying 

acts of crimes against humanity. See ICTR, The Prosecutor v. Laurent Semanza, ICTR-97-20-T, Judgement and 

Sentence, 15 May 2003 (Semanza Trial Judgment), para. 347; ICTY, Prosecutor v. Kordić and Čerkez, IT-95-14/2-

A, Appeal Judgement, 17 December 2004 (Kordić and Čerkez Appeal Judgment), paras. 102, 671-673. 
186 Ntaganda Trial Judgment, para. 992. 
187 Ntaganda Trial Judgment, para. 991; Ongwen Trial Judgement, para. 2733; Al Hassan Confirmation Decision, 

para. 664; Burundi Article 15 Authorization Decision, para. 132. 
188 ICTY, Prosecutor v. Simić et al., IT-95-9-T, Judgment, 17 October 2003, para. 69. 
189 ICTY, Prosecutor v. Karadžić, IT-95-5/18-T, Public Redacted Version of Judgement Issued on 24 March 2016, 24 

March 2016 (Karadžić Trial Judgment), paras. 535-536. 

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_06927.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2019_06927.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2017_06720.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2017_06720.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-97-20/MSC13183R0000540690.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-14%232-A/JUD129R2000155381.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-9/JUD58R0000063130.TIF
https://ucr.irmct.org/scasedocs/case/IT-95-5%2F18#trialJudgement
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68. 

69. 

 

70. 

 
190 Karadžić Trial Judgment, paras 535-536; ICTY, Prosecutor v. Brđanin, IT-99-36-T, Judgement, 1 September 

2004 (Brđanin Trial Judgment), paras. 1032-1041, 1049; IT-99-36-A, Judgement, 3 April 2007 (Brđanin Appeal 

Judgment), paras. 292-297; Karadžić Trial Judgment, paras 535-536; Prosecutor v. Stakić, IT-97-24-T, Judgement, 

31 July 2003 (Stakić Trial Judgement), paras. 770-773. 
191 Karadžić Trial Judgment, paras. 535-536. 
192 Brđanin Appeal Judgment, paras. 292-297; Karadžić Trial Judgment, paras. 535-536; Stakić Trial Judgment, 

paras. 770-773. 
193 Ntaganda Trial Judgment, para. 994. See also OTP Policy, para. 39. See also ICTY, Prosecutor v. Kvočka et al.., 

IT-98-30/1, Judgement, 2 November 2001 (Kvočka et al. Trial Judgment), para. 194. 
194 Al Hassan Confirmation Decision, para. 668. 
195 Elements of Crimes, Art. 7(1)(a); Ongwen Trial Judgment, para. 2696; The Prosecutor v. Bemba, ICC-01/05-

01/08-424, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor 

Against Jean-Pierre Bemba Gombo, 15 June 2009 (Bemba Confirmation Decision), para. 132; The Prosecutor v. 

Katanga, ICC-01/04-01/07-3436-tENG, Judgment pursuant to Article 74, 7 March 2014 (Katanga Trial Judgment). 
196 The victim’s death can be established either by direct evidence (such as identifying the victim’s corpse) or 

circumstantial evidence, “provided that the victim’s death is the only reasonable conclusion that can be drawn” from 

the evidence. See Katanga Trial Judgment, para. 768. See also The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-

01/05-01/08-3343, Judgment pursuant to Article 74 of the Statute, 21 March 2016, (Bemba Trial Judgment), para. 

88; Bemba Confirmation Decision, para. 132; ICTY, Prosecutor v. Kvočka et al, IT-98-30/1-A, Judgement, 28 

February 2005 (Kvočka et al. Appeal Judgement), para. 260 (“the only reasonable inference from the evidence is 

that the victim is dead as a result of acts or omissions of the accused or of one or more persons for whom the 

accused is criminally responsible.”); Prosecutor v. Martić, IT-95-11, Judgement, 12 June 2007 (Martić Trial 

Judgment), para. 59; Prosecutor v. Lukić & Lukić, IT-98-32/1, Judgement, 20 July 2009 (Lukić & Lukić Trial 

Judgment), para. 904; Prosecutor v. Krnojelac, IT-97-25, Judgment, 15 March 2002 (Krnojelac Trial Judgment), 

para. 326; Prosecutor v. Halilović, IT-01-48, Judgement, 16 November 2005 (Halilović Trial Judgement), para. 37. 

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-99-36/JUD126R0000191299.tif
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-99-36-A%23/JUD167R0000189844.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-97-24/JUD35R0000039063.doc
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-98-30%231/JUD12R0000034829.TIF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2009_04528.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2015_04025.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-98-30%231-A/JUD135R0000113258.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-11/JUD172R0000195620.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-98-32%231/JUD206R0000271893.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-97-25/JUD16R0000013809.tif
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-01-48/JUD144R0000136247.TIF
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71. 

72. 

 
197 See e.g., Ongwen Trial Judgement, para. 2696; Katanga Trial Judgment, para. 767; Bemba Trial Judgment, para. 

87; Bemba Confirmation Decision, para. 132; ICTY, Prosecutor v. Krajišnik, IT-00-39, Judgement, 27 September 

2006 (Krajišnik Trial Judgment), para. 715; Prosecutor v. Blagojević et al., IT-02-60, Judgement, 17 January 2005 

(Blagojević et al. Trial Judgment), para. 556; Prosecutor v. Blaškić, IT-95-14, Judgement, 3 March 2000 (Blaškić 

Trial Judgment), para. 217; Prosecutor v. Kordić and Čerkez, IT-95-14/2, Judgement, 26 February 2001 (Kordić and 

Čerkez Trial Judgment), para. 236; ICTR, The Prosecutor v. Jean Paul Akayesu, ICTR-96-4-T, Judgement, 2 

September 1998 (Akayesu Trial Judgment), para. 589; The Prosecutor v. Georges Rutaganda, ICTR-96-3, 

Judgement and Sentence, 6 December 1999 (Rutaganda Trial Judgment), para. 80. 
198 See e.g., Bemba Trial Judgment, para. 88; Bemba Confirmation Decision, para. 133; Lukić & Lukić Trial 

Judgment, para. 904; Martić Trial Judgment, para. 59; Kvočka et al. Appeal Judgment, para. 260; Krnojelac Trial 

Judgment, para. 326; Halilović Trial Judgment, para. 37. 
199 Bemba Confirmation Decision (ICC), para. 134. See also Ongwen Trial Judgement, para. 2698; Bemba Trial 

Judgment, para. 88; ICC, The Prosecutor v. Katanga and Ngudjolo Chui, ICC-01/04-01/07, Decision on the 

confirmation of charges, 30 September 2008 (Katanga Confirmation Decision), para. 422. Factors relevant to 

proving a victim’s death include but are not limited to: (1) proof of incidents of mistreatment directed against the 

victim; (2) patterns of mistreatment and disappearances of other victims; (3) the coincident or near-coincident time 

of death of other victims; (4) the fact that the victims were present in an area where an armed attack was carried out; 

(5) the time, location, and circumstances in which the victim was last seen; (6) the behaviour of soldiers [or other 

relevant perpetrator group] in the vicinity, as well as towards other civilians, at the relevant time; and (7) the lack of 

contact by the victim with others whom he/she would have been expected to contact, such as his/her family. These 

factors come from judgments in which the offence of murder was also charged as a violation of the laws or customs 

of war under Art. 3 of the ICTY Statute. See e.g., Karadžić Trial Judgment, para. 446, fn. 1476; Lukić & Lukić Trial 

Judgment, para. 904; Martić Trial Judgment, para. 59, fn. 112; Halilović Trial Judgment, para. 37; Krnojelac Trial 

Judgment, para. 327. ICTY chambers found that “the elements of the offence of murder are the same under both 

Article 3 [as a violation of the laws or customs of war] and Article 5 of the Statute [as a crime against humanity]” 

except for their contextual elements. See e.g., Lukić & Lukić Trial Judgment, para. 903; Martić Trial Judgment, para. 

58; Krnojelac Trial Judgment, para. 323; Kordić & Čerkez Trial Judgment, para. 236. 
200 Rome Statute, Article 30(1). See e.g., Bemba Trial Judgment, para. 89; Bemba Confirmation Decision, para. 138; 

Katanga Trial Judgement, para. 780; Katanga Confirmation Decision, para. 423. 
201 See Rome Statute, Article 30. See e.g., Katanga Trial Judgment, para. 781. 

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-00-39/JUD160R0000170982.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-02-60%23/JUD131R0000110958.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-14/JUD36R0000041169.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-95-14%232/JUD28R0000031923.TIF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-04/MSC15217R0000619817.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-96-03/MSC18272R0000620661.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2008_05172.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2008_05172.PDF
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73. 

74. 

75. 

 

76. 

 
202 See supra Section IV.B. 
203 See supra paras. 40, 51. 
204 See supra para. 32. 
205 See supra para. 35. 
206 Elements of Crimes, Art. 7(1)(e).  
207 Burundi Article 15 Authorization Decision, para. 68. Art. 7(1)(e) of the Rome Statute also covers “other severe 

deprivation of physical liberty” which according to the ICC jurisprudence “denotes the unlawful restriction of the 

person’s movements to a specific area, such as a ghetto, camp or a house”. See ibid.  
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78. 

 
208 ICTY, Prosecutor v. Prlić et al., IT-04-74-A, Judgement, 29 November 2017 (Prlić et al. Appeals Judgment), 

para. 473. See also Ambos, p. 195, mn. 68. 
209 Burundi Article 15 Authorization Decision, para. 68 (“[t]he brevity of detention alone [could not] be brought 

forward as an argument to deny the severity of the deprivation of physical liberty” “article 7(1)(e) of the Statute 

[did] not require the imprisonment or the deprivation of liberty to be for a prolonged period of time...”); ICC, The 

Prosecutor v. Alfred Yekatom and Patrice-Edouard Ngaïssona, ICC-01/14-01/18-403-Corr-Red2, Decision on the 

confirmation of charges against Alfred Yekatom and Patrice-Edouard Ngaïssona, 14 May 2020, para. 119 (“neither 

the duration of the imprisonment nor the number of persons imprisoned denies, as such, the severity of the 

deprivation of liberty”). 
210 Burundi Article 15 Authorization Decision, para. 68. The ICTY and ICTR Chambers similarly defined 

imprisonment as “arbitrary imprisonment, that is to say, the deprivation of liberty of the individual without due 

process of law” and “arbitrary or otherwise unlawful detention or deprivation of liberty”, respectively. See e.g., 

Kordić & Čerkez Appeals Judgment, para. 116, 1043; Kordić & Čerkez Trial Judgment, para. 302; Krnojelac Trial 

Judgment, paras 110, 113; Prlić et al. Appeals Judgment, para. 471; ICTR, The Prosecutor v. Ntagerura et al., 

ICTR-99-46-T, Judgement and Sentence, 25 February 2004 (Ntagerura et al. Trial Judgment), para. 702. 
211 Burundi Article 15 Authorization Decision, para. 68. 
212 Krnojelac Trial Judgment, para. 117, fn. 347. 
213 See Burundi Article 15 Authorization Decision, para. 68 footnote 169; Krnojelac Trial Judgment, para. 113. See 

e.g., UDHR, Arts. 9-11, ICCPR, Arts. 9-11, 14-15; African Charter on Human and Peoples’ Rights, Arts. 6-7; 

American Convention on Human Rights, Arts. 7-9; European Convention on Human Rights, Arts. 5-7; CRC, Art. 

37. See also Ambos, p. 196, mn. 69. 
214 Burundi Article 15 Authorization Decision, para. 89. 

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-04-74-A/JUD276R0000516276.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801ef46f.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1801ef46f.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-46/MSC48510R0000542605.PDF
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79. 

80. 

81. 

 
215 C.K. Hall, C. Stahn, “Article 7 Crimes against humanity” in O. Triffterer and K. Ambos (eds.) The Rome Statute 

of the International Criminal Court. A Commentary, 3rd Ed., 2016, p. 200. 
216 Ntagerura et al. Trial Judgment, para. 702. 
217 See Ambos, p. 193, mn. 67. 
218 Ntagerura et al. Trial Judgment, para. 702. See also Krnojelac Trial Judgment, para. 114. 
219 Krnojelac Trial Judgment, para. 114, fn. 346. 
220 See UN Human Rights Committee, General Comment No. 35: Article 9 (Liberty and security of person), 

CCPR/C/GC/35, 16 December 2014 (General Comment 35), para. 12. See also Ambos, p. 192, mn. 65. 
221 Burundi Article 15 Authorization Decision, paras. 69, 89-90. In its reasoning, the ICC Pre-Trial Chamber 

explained “three main trends” that the arrests and detentions followed: (1) targeted persons were those “who 

participated in or were suspected of having participated in the protests” that started on 26 April 2015 against the 

candidacy of President Nkurunziza in the 2015 presidential elections; (2) “mass arrests were carried out in the 

course of cordon and search operations in neighbourhoods […] considered to be associated with the opposition”; 

and (3) the arbitrary arrests and detentions continued in the followings years and allegedly became “a daily 

occurrence” in 2016 and 2017. The ICC Pre-Trial Chamber concluded that there was a reasonable basis to believe 

that the Burundian security forces committed the crime of imprisonment or other severe deprivation of physical 

liberty as a crime against humanity under article 7(1)(e) of the Rome Statute “against civilians who opposed or were 

perceived to oppose the ruling party, as part of a widespread and systematic attack against the Burundian civilian 

population.” In reaching this conclusion, the Pre-Trial Chamber took into account, among others, that individuals 

were detained without any legal basis, with many of the arrests being carried out without an arrest warrant”; “some 

of those arrested were seemingly held in pre-trial detention beyond the legally allowed time limits”; and “they were 

denied any procedural rights, such as the right to counsel, the right to have the lawfulness of their detention 

promptly determined, the right to be informed of the charges against them and to appear before a judge, and the right 

to have access to family and to medical care.” 
222 Art. 30 of the Rome Statute. 

https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsrdB0H1l5979OVGGB%2BWPAXjdnG1mwFFfPYGIlNfb%2F6T%2Fqwtc77%2FKU9JkoeDcTWWPIgDgGLtUi69eXTdCtFxOwwX0kHI764R7WYYohkOgOK1n
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82. 

83. 

84. 

85. 

 
223 ICC Elements of Crimes, Art. 7(1)(e), para. 3. 
224 See supra Section IV.C. 
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86. 

87. 

88. 

 
225 Arts. 2(1), 17, 19, 21, 22, 25, 26 of the ICCPR; Arts. 7, 12, 19, 20 of the UDHR.  
226 General Comment 35, para. 17 (“Arrest or detention as punishment for the legitimate exercise of the rights as 

guaranteed by the Covenant is arbitrary, including freedom of opinion and expression (art. 19), freedom of assembly 

(art. 21), freedom of association (art. 22), freedom of religion (art. 18) and the right to privacy (art. 17)”) (footnotes 

omitted). 
227 See General Comment 35, paras. 15, 18, 21, 24, 29-30, 32-36, 39, 41, 44, 46, 56, 58-59. 
228 See supra para. 16 and Section IV.E. 
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89. 

90. 

91. 

 
229 Arts. 7(1)(f) and 7(2)(e) of the Rome Statute; Elements of Crimes, Art. 7(1)(f). See Ongwen Trial Judgment, 

paras. 2700-2703; Al Hassan Confirmation Decision, para. 230; Bemba Confirmation Decision, para. 193.  
230 See Ongwen Trial Judgment, para. 2701; Al Hassan Confirmation Decision, para. 231. 
231 Ongwen Trial Judgment, para. 2703. It is not necessary to prove any specific intent behind the act of the 

perpetrator or that he was aware that the pain or injury inflicted was severe. See also Bemba Confirmation Decision, 

para. 194. Contrary to the war crime of torture, there is no requirement for torture as crimes against humanity that 

the perpetrator inflicted the pain or suffering for such purposes as: obtaining information or a confession, 

punishment, intimidation or coercion or for any reason based on discrimination of any kind. See Ongwen Trial 

Judgment, para. 2705; Bemba Confirmation Decision, para. 195. 
232 See supra Sections IV.C and D. 
233 See supra para. 50. 
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92. 

93. 

94. 

 
234 Art. 7(g) of the Rome Statute; Art. 5(g) of the ICTY Statute; Art. 3(g) of the ICTR Statute. 
235 Elements of Crimes, Art. 7(1)(g)-1, paras. 1-2. 
236 See Women's Initiatives for Gender Justice, The Hague Principles on Sexual Violence, Part 1: General Principles 

(The Hague Principles on Sexual Violence), para. 3. See also Ntaganda Trial Judgment, para. 933; Bemba Trial 

Judgment, para. 100. 
237 ICC Elements of Crimes, Art. 7(1)(g)-1, fn. 15. See also Ntaganda Trial Judgment, para. 933; Bemba Trial 

Judgment, para. 100. 
238 ICC Elements of Crimes, Art. 7(1)(g)-1, para. 1. See also Semanza Trial Judgment, paras. 344-345; ICTY, 

Prosecutor v. Anto Furundžija, IT-95-17/1-T, Judgement, 10 December 1998 (Furundžija Trial Judgment), para. 

185; Prosecutor v. Kunarac et al., IT-96-23/1-A, Judgement, 12 June 2002 (Kunarac et al. Appeal Judgment), para. 

127; ICTR, The Prosecutor v. Juvénal Kajelijeli, ICTR-98-44A-T, Trial Judgement and Sentence, 1 December 2003 

(Kajelijeli Trial Judgment), paras. 912-913.  
239 ICC Elements of Crimes, Art. 7(1)(g)-1, para. 2; Ntaganda Trial Judgment, para. 934; Bemba Trial Judgment, 

para. 102; Semanza Trial Judgment, para. 344; Akayesu Trial Judgment, paras. 598, 688. 
240 See ICC Elements of Crimes, Art. 7(1)(g)-1, para. 2; Ntaganda Trial Judgment, para. 944. See also Kunarac et al. 

Appeal Judgment, para. 130; ICTY, Prosecutor v. Kunarac et al., IT-96-23-T, Judgement, 22 February 2001 

(Kunarac et al. Trial Judgment), para. 711; ICTR, The Prosecutor v. Emmanuel Rukundo, ICTR-01-70-T, Trial 

Judgement, 27 February 2009 (Rukundo Trial Judgment), para. 384. 
241 Ongwen Trial Judgment, para. 2709; Kunarac et al. Appeal Judgment, para. 128. The European Court of Human 

Rights (ECtHR) has recognised that it is common for victims of rape not to resist because of a number of 

psychological factors or fear of further violence. See ECtHR, M.C. v. Bulgaria, App. No. 39272/98, Judgement, 4 

December 2003, para. 164. 
242 Ongwen Trial Judgment, para. 2709; Ntaganda Trial Judgement, para. 934; Katanga Trial Judgement, para. 965. 

https://4genderjustice.org/ftp-files/publications/The-Hague-Principles-on-Sexual-Violence.pdf
http://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-98-44A/MSC29988R0000541978.PDF
https://www.icty.org/x/cases/kunarac/tjug/en/kun-tj010222e.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-01-70/MSC36261R0000558858.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-01-70/MSC36261R0000558858.PDF


Gender and Political Persecution in Iran - Public Redacted Version 

37 | P a g e  

 

95. 

• 

• 

96. 

 
243 See ICC Elements of Crimes, Art. 7(1)(g)-1, para. 2; Ongwen Trial Judgment, para. 2710; Ntaganda Trial 

Judgment, para. 934; Bemba Trial Judgment, para. 103; Kunarac et al. Appeal Judgment, para. 129; Akayesu Trial 

Judgment, para. 688; Furundžija Trial Judgment, paras. 82-83; ICTY, Prosecutor v. Prlić et al., IT-04-74-T, Trial 

Judgement, 29 May 2013 (Prlić et al. Trial Judgment), para. 70; Prosecutor v. Delalić et al., IT-96-21-T, 

Judgement, 16 November 1998 (Čelebići Trial Judgment), para. 937.  
244 Ongwen Trial Judgment, para. 2710. See also Ntaganda Trial Judgment, paras. 934-935; Katanga Trial 

Judgment, para. 965; Kunarac et al. Appeal Judgment, para. 130; Rukundo Trial Judgment, para. 382; Akayesu Trial 

Judgment, para. 688. 
245 Furundžija Trial Judgment, para. 174. See also Kunarac et al. Appeal Judgment, para. 130; Kunarac et al. Trial 

Judgment, para. 711; Rukundo Trial Judgment, paras. 384, 388. 
246 See Kunarac et al. Trial Judgment, paras. 464, 542; Furundžija Trial Judgment, para. 271; Special Court for 

Sierra Leone (SCSL), Prosecutor v. Brima et al., SCSL-04-16-T, Trial Judgement, 20 June 2007 (Brima et al. Trial 

Judgment), para. 694. In Ntaganda Trial Judgment, the judges recognised that the deprivation of personal liberty of 

one victim who was ‘kept captive in a state of extreme vulnerability’ in a UPC/FPLC training camp gave the 

member of the group at the camp ‘powers over her attaching to the right of ownership,’ and that ‘the conduct of the 

UPC/FPLC soldiers who subjected P-0883 to sexual violence was committed by threat of force or coercion.’ See 

paras. 976 and 978. 
247 ICC Elements of Crimes, Arts. 7(1)(g)-6, para. 1. 
248 Ibid., para. 2. 

https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icty.org/x/cases/prlic/tjug/en/130529-1.pdf
https://www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf
http://www.rscsl.org/Documents/Decisions/AFRC/613/SCSL-04-16-T-613s.pdf
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97. 

98. 

99. 

 
249 Akayesu Trial Judgment, para. 688; Furundžija Trial Judgment, para. 186; Rukundo Trial Judgment, para. 379; 

ICTY, Prosecutor v. Milutinović et al., IT-05-87-T, Judgement, 26 February 2009 (Milutinović et al. Trial 

Judgment), paras. 195, 199.  
250 Ntaganda Trial Judgment, para. 933; Bemba Trial Judgment, para. 100.  
251 See e.g., ICTY, Prosecutor v. Đorđević, Case No. IT-05-87/1-A, Judgement, 27 January 2014 (Đorđević Appeal 

Judgment), para. 852.  
252 Ambos, p. 220, mn. 132. 
253 The Hague Principles on Sexual Violence, Part 4: Examples of acts of sexual violence, para. 4(a), pp. 39-40, 79; 

SCSL, Prosecutor v. Sesay et al., SCSL-04-15-T, Trial Judgment, 2 March 2009 (Sesay et al. Trial Judgment), para. 

1307 (in relation to the war crime of outrages on personal dignity). 
254 The Hague Principles on Sexual Violence, p. 73; Milutinović et al. Trial Judgment, paras. 631, 632, 689 (in 

relation to crime against humanity of persecution). 
255 Brđanin Trial Judgment, para. 1013; Akayesu Trial Judgment, para. 688; Kunarac et al. Trial Judgment, paras. 

766-769, 772; ICTY, Kvočka et al. Trial Judgment, para. 170; SCSL, Prosecutor v. Brima et al., SCSL-04-16-A, 

Appeal Judgment, 22 February 2008 (Brima et al. Appeal Judgment), para. 184. 
256 See Brđanin Trial Judgment, paras. 1013, 1018; Kvočka et al. Trial Judgment, paras. 98, 104; The Hague 

Principles on Sexual Violence, p. 71. 
257 The Hague Principles on Sexual Violence, Part 4: Examples of acts of sexual violence, para. 4(n), pp. 47, 74. 
258 Art. 30 of the Rome Statute. See also Katanga Trial Judgment, para. 969; Bemba Trial Judgment, para. 110. 
259 Katanga Trial Judgment, para. 970; Bemba Trial Judgment, para. 112. See also Semanza Trial Judgment, para. 

346; Kunarac et al. Appeal Judgment, para. 127; ICTR, Prosecutor v. Bagosora et al., ICTR-98-41-T, Trial 

Judgement and Sentence, 18 December 2008 (Bagosora et al. Trial Judgment), paras. 2199-2200.  

https://www.icty.org/x/cases/milutinovic/tjug/en/jud090226-e1of4.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/IT-05-87%231-A/JUD265R0000406863.pdf
https://www.legal-tools.org/doc/7f05b7/pdf
http://www.rscsl.org/Documents/Decisions/AFRC/Appeal/675/SCSL-04-16-A-675.pdf
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-98-41/MSC17781R0000558336.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-98-41/MSC17781R0000558336.PDF
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100. 

101. 

 

102. 

 
260 See supra Section IV.D. 
261 Elements of Crimes, Art. 7(1)(k). Ongwen Trial Judgment, para. 2745. 
262 Hall & Stahn, p. 246.  
263 Elements of Crimes, Art. 7 (1)(k), fn. 30; Katanga Confirmation Decision, paras. 448-451. For instance, in the 

Ongwen case, ICC Trial Chamber IX invoked the “fundamental right to enter a marriage with the free and full 

consent of another person” in finding forced marriage to be an inhumane act. Ongwen Trial Judgment, para. 2748. In 

the Kenyatta case, the Prosecutor pled “a serious violation of international human rights law” in relation to Art. 

7(1)(k). ICC, Situation in the Republic of Kenya, The Prosecutor v Francis Kirimi Muthaura et al., ICC-01/09-

02/11, Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 23 January 

2012 (Kenyatta Confirmation Decision), para. 268. 

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_01006.PDF
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103. 

104. 

105. 

 
264 Prlić et al. Trial Judgment, para. 79. See also ICTR, The Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55A-T, 

Judgement and Sentence, 12 September 2006 (Muvunyi Trial Judgment), para. 530. 
265 Ongwen Trial Judgment, para. 2744. See also Krnojelac Trial Judgment, para. 133; Prlić et al. Trial Judgment, 

para. 80; Kvočka et al. Trial Judgment, para. 209. 
266 Ongwen Trial Judgment, para. 2744. See also Kenyatta Confirmation Decision, paras. 274-277 (“brutal killings 

and mutilations in front of the eyes of the victims’ family members”). 
267 Ongwen Trial Judgment, para. 2744, referring to ICTY, Prosecutor v. Tadić, IT-94-1-T, Opinion and Judgement, 7 

May 1997 (Tadic Trial Judgment), paras. 726, 730; Kenyatta Confirmation Decision, paras 274-80; Kupreškić et al. 

Trial Judgment, para. 819; Kvočka et al. Trial Judgement, para. 209; ICTR, The Prosecutor v. Ignace Bagilishema, 

ICTR-95-1A-T, Judgement, 7 June 2001 (Bagilishema Trial Judgment), paras. 490-494; Extraordinary Chambers in 

the Courts of Cambodia (ECCC), Co-Prosecutors v. Kaing Guek Eav (alias Duch), 001/18-07-2007/ECCC/TC, Trial 

Judgement, 26 July 2010 (Duch Trial Judgment), paras. 260-277, 372; Co-Prosecutors v. Nuon Chea and Khieu 

Samphan, 002/19-09-2007/ECCC/TC, Case 002/02 Trial Judgement, 16 November 2018 (Chea et al. Trial 

Judgment), paras. 733-739. 
268 See supra Section IV.B.  

https://www.refworld.org/cases,ICTR,48abd529d.html
https://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
http://www.worldcourts.com/ictr/eng/decisions/2001.06.07_Prosecutor_v_Bagilishema_1.pdf
https://www.legal-tools.org/doc/dbdb62/pdf
https://www.legal-tools.org/doc/dbdb62/pdf
https://drive.google.com/file/d/1LA9ttO7C4fgC1aSb1cAoe9ofzwDuERx5/view?ts=5c9c9bb0
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106. 

107. 

 

 

108. 

 
269 See supra Section IV.B. 
270 See supra para. 47. 
271 See supra Section IV.C. 
272 See supra para. 48.  
273 See supra para. 47. 
274 See supra Section IV. 
275 See supra para. 46. 
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109. 

110. 

111. 

 
276 See supra Section IV.E. 
277 Ibid. 
278 See supra para. 47. 
279 Art.18(3) of the ICCPR; UN Human Rights Committee, General Comment No. 22 (48) (art. 18), 

CCPR/C/21/Rev.1/Add.4, 27 September 1993, para. 8.  
280 See supra Section IV.A. 
281 Ibid. 
282 Art. 1(1) of the ICESCR (“All peoples have the right of self-determination. By virtue of that right they freely 

determine their political status and freely pursue their economic, social and cultural development”).  
283 See infra Section V.A.6.b.  

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2FC%2F21%2FRev.1%2FAdd.4&Lang=en
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112. 

 

113. 

114. 

 
284 Art. 4 of the ICESCR; UN Human Rights Committee, General Comment No. 27: Article 12 (Freedom of 

Movement), CCPR/C/21/Rev.1/Add.9, 2 November 1999 (General Comment 12), paras. 11-18; General Comment 

No. 34, Article 19: Freedoms of opinion and expression, CCPR/C/GC/34, 12 September 2011 (General Comment 

34), paras. 21-36; General comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37, 

17 September 2020 (General Comment 37), paras. 36-69. 
285 General Comment 27, paras. 11-13, 16; General Comment 34, paras. 21, 23-32; General Comment 37, paras. 36, 

39, 41-59. 
286 General Comment 27, paras. 14-16, 18; General Comment 34, paras. 22, 33-35; General Comment 37, paras. 36-

38, 40, 69. 
287 See supra para. 40. 
288 See supra Section IV.A. 
289 See supra Sections IV.A and E. 

https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Download.aspx?symbolno=CCPR%2FC%2F21%2FRev.1%2FAdd.9&Lang=en
https://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR/C/GC/37&Lang=en
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115. 

 

116. 

 
290 See supra paras. 26-27. 
291 See supra Sections III and IV.A. 
292 Art. 14(1) of ICCPR. In this regard, the UNSR has concluded in the past that the Iranian judiciary does not fulfil 

the requirement of independence from the other powers. Additionally, impartiality comprises not only a subjective 

element of lack of bias, but also an objective requirement that courts appear impartial to any reasonable observer. 

See UN Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts and 

tribunals and to a fair trial, CCPR/C/GC/32, 23 August 2007 (General Comment 32), para. 21. Due to the great 

degree of subjectivity employed in the Revolutionary Courts’ judgments, for instance with the imposition of the 

death penalty for crimes not included in the Penal Code, these courts do not fulfil the impartiality requirement. 

Concerning other criminal courts, the lack of impartiality is also clear from the use of degrading punishments – 

which are not provided for by law – specifically against women who defied compulsory veiling. See supra-Sections 

IV.A and E. 

 
294 Arts. 14(2) and (3) ICCPR. 
295 See supra Section IV.E. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2FC%2FGC%2F32&Lang=en
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117. 

B. Victims are being targeted because of their identity as members of a group or 

collectively on political and gender grounds  

118. 

119. 

 
296 UN Human Rights Committee, General Comment No. 36: Article 6: Right to Life, CCPR/C/GC/36, 3 September 

2019, para. 41. See also UN HRC General Comment 32, para. 59 and fn. 120. 
297 This conclusion was also reached by the UNSR in July 2022. See supra para. 17. 
298 Ntaganda Trial Judgment, para. 1009; Ongwen Trial Judgment, para. 2739; Al Hassan Confirmation Decision, 

para. 671. 
299 In addition, according to the Ongwen Trial Judgment, “the subjective perception of belonging of both the 

perpetrator and the victim” is an element that can be used to assess the alleged status of a collectivity as a protected 

group, together with particular political, social, and cultural features” (para. 2736). See also OTP Policy, para. 44.  
300 Ongwen Trial Judgment, para. 2735; Ntaganda Trial Judgment, para. 1010. 
301 Ongwen Trial Judgment, para. 2736; Ntaganda Trial Judgment, para. 1011; ICTY, Prosecutor v. Krnojelac, IT-97-

25-A, Judgement, 17 September 2003 (Krnojelac Appeal Judgment), para. 185. 

https://undocs.org/Home/Mobile?FinalSymbol=CCPR%2FC%2FGC%2F36&Language=E&DeviceType=Desktop&LangRequested=False
https://www.icty.org/x/cases/krnojelac/acjug/en/krn-aj030917e.pdf
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120. 

121. 

122. 

 
302 OTP Policy, para. 43 (“For example, if a perpetrator targets a school to prevent girls from attending, men who are 

teachers and staff at that school may form part of the targeted group, where the grounds for targeting are based on 

gender”). 
303 Ongwen Trial Judgment, para. 2736; Ntaganda Trial Judgment, para. 1011; Krnojelac Appeal Judgment, para. 

185; Prosecutor v. Naletilić and Martinović, IT-98-34-T, Judgement, 31 March 2003 (Naletilić and Martinović Trial 

Judgment), para. 636: “It is the perpetrator who defines the victim group while the targeted victims have no 

influence on the definition of their status”. 
304 ICC, Situation in the Libyan Arab Jamahiriya, Decision on the "Prosecutor's Application Pursuant to Article 58 

as to Muammar Mohammed Abu Minyar GADDAFI, Saif Al-Islam GADDAFI and Abdullah ALSENUSSI", ICC-

01/11, 27 June 2011, para. 65. See also ICC, Prosecutor v William Samoei Ruto et al., ICC-01/09-01/11-373, 

Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 23 January 2012 

(Ruto et al. Confirmation Decision), paras. 273, 347; The Prosecutor v Laurent Gbagbo, ICC-02/11-01/11-656-Red, 

Decision on the confirmation of charges against Laurent Gbagbo, 12 June 2014 (Gbagbo Confirmation Decision), 

para. 204. 
305 Ambos, p. 229. 
306 Draft Articles, pp. 45-46, paras. 41 (“Since the adoption of the Rome Statute, several developments in 

international human rights law and international criminal law have occurred, reflecting the current understanding as 

to the meaning of the term ‘gender’...”), 42 (“allowing the term [gender] to be applied for the purposes of the present 

draft articles based on an evolving understanding as to its meaning”). 
307 OTP Policy, p. 3. See also ICC, OTP Policy Paper on Sexual and Gender-Based Crimes, June 2014, p. 3. 
308 Ibid. 

https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2011_08499.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2011_08499.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_01004.PDF
https://www.icc-cpi.int/CourtRecords/CR2015_04777.PDF
https://www.icc-cpi.int/sites/default/files/Policy_Paper_on_Sexual_and_Gender-Based_Crimes-20_June_2014-ENG.pdf
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123. 

124. 

 
309 OTP Policy, para. 45. 
310 Al Hassan Confirmation Decision, para. 667. See also Ambos, p. 232. 
311 See Ongwen Trial Judgment, para. 2739; Al Hassan Confirmation Decision, para. 671. In the context of gender 

persecution, the OTP posits that “types of evidence of discriminatory intent can include the acts or statements of the 

direct perpetrators, legislation, policies or regulations promulgated by the perpetrator group or other authorities, the 

use of hate speech, slurs or discriminatory language against members of the target group, or public statements 

relating to the underlying crimes or persecutory acts. It can also be inferred from the pattern of targeting, such as 

crimes which are committed exclusively or predominantly against certain individuals or groups and/or not against 

others, or the separation of individuals based on their identifying gender characteristics. Intent and knowledge can 

also be inferred from prior or subsequent conduct”. OTP Policy, para. 95. 
312 OTP Policy, p. 2; para. 91. 
313 Ibid., para. 10. 
314 Ntaganda Trial Judgment, para. 1009. See also OTP Policy, para. 56 (“Perpetrators may also commit a 

persecutory act based on multiple or intersecting grounds of persecution. Gender persecution may, and frequently 

does, intersect with and constitute multiple forms of persecution based on political, racial, national, ethnic, cultural, 

religious or other grounds that are universally recognised as impermissible under international law”). See also Al 

Hassan Confirmation Decision, paras. 665 (religious and/or on the basis of gender), 702 (gender intersecting with 

racial grounds). 
315 OTP Policy, para. 55. 
316 See Al Hassan Confirmation Decision, paras. 665 (religious and/or on the basis of gender), 702 (gender 

intersecting with racial grounds); ICTR, Prosecutor v. Nahimana et al., ICTR-99-52-T, Trial Judgement and 

Sentence, 3 December 2003, para. 1071. 

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/MSC26797R0000541998.PDF
https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/MSC26797R0000541998.PDF
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125. 

126. 

127. 

128. 

 
317 See supra para. 35. 
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129. 

130. 

131. 

 
318 In this sense, see UN Division for the Advancement of Women, Report of the Expert Group Meeting on Gender-

Based Persecution, Toronto, Canada, 9-12 November 1997, EGM/GBP/1997/Report, para. 44.  
319 See supra paras. 10-12. 
320 See supra Section IV.A. 
321 See supra para. 38. 
322 See supra para. 56. 

https://yorkspace.library.yorku.ca/server/api/core/bitstreams/cd017f07-3394-44ff-80c9-353f684d9948/content
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132. 

133. 

134. 

 
323 See supra para. 53. 
324 See supra paras. 33, 36. 
325 See supra paras. XX. 
326 Ongwen Trial Judgment, para. 2736; Ntaganda Trial Judgment, para. 1011; ICTY, Prosecutor v. Krnojelac, IT-97-

25-A, Judgement, 17 September 2003 (Krnojelac Appeal Judgment), para. 185; Prosecutor v. Naletilić and 

Martinović, IT-98-34-T, Judgement, 31 March 2003 (Naletilić and Martinović Trial Judgment), para. 636: “It is the 

perpetrator who defines the victim group while the targeted victims have no influence on the definition of their 

status”. 
327 This could for instance include cases where male friends or family members are targeted by the authorities as a 

punishment, in order to prevent women and girls from defending their rights or opposing compulsory veiling.  

https://www.icty.org/x/cases/krnojelac/acjug/en/krn-aj030917e.pdf
https://www.icty.org/x/cases/naletilic_martinovic/tjug/en/nal-tj030331-e.pdf
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135. 

C. In connection with other underlying acts of crimes against humanity 

136. 

 
328 See supra para. 12. 
329 See supra para. 47. 
330 See supra paras. 47, 61. 
331 Elements of Crimes, Art. 7(1)(h). See also Ongwen Trial Judgment, para. 2739; Ntaganda Trial Judgment, para. 

1023; Al Hassan Confirmation Decision, para. 669; Burundi Article 15 Authorization Decision, para. 131. In this 

sense, this element relates to the Court’s jurisdiction, and is thus fulfilled by persecutory acts that are connected to 

any crime under ICC jurisdiction. See Al Hassan Confirmation Decision, para. 669; OTP Policy, para. 56. 
332 Kupreškić et al. Trial Judgment, paras. 580-581. 
333 Draft Articles, p. 44, para. 38. 
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137. 

 

D. As part of a widespread or systematic attack directed against any civilian population  

138. 

139. 

 
334 See supra Section V.A. 
335 Art. 7(1) of the Rome Statute. 
336 Ongwen Trial Judgment, para. 2674. The “multiple commission of acts” reflects a quantitative threshold that 

requires a certain number of acts as part of the course of conduct. See also Ntaganda Trial Judgment, para. 668; 

Katanga Trial Judgment, para. 1104. 
337 Katanga Trial Judgment, para. 1101. See also Bemba Trial Judgment, para. 149. 
338 Ongwen Trial Judgment, para. 2674; Ntaganda Trial Judgment, para. 662. 
339 Gbagbo Confirmation Decision, para. 212. 
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140. 

141. 

• 

• 

 
340 See e.g., ICC, Situation in the Republic of Kenya, ICC-01/09-19-Corr, Decision Pursuant to Article 15 of the 

Rome Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya, 31 March 2010 

(Situation in Kenya Authorization Decision), para. 82.  
341 Katanga Trial Judgment, paras. 1103-1104; Ongwen Trial Judgment, para. 2675; Bemba Confirmation Decision, 

para. 76; Kunarac et al. Appeal Judgment, paras. 91-92; Karadžić Trial Judgment, para. 478; ICTY, Prosecutor v 

Seselj, IT-03-67-R77.2-A, Judgement, 19 May 2010, para. 69. 
342 See Kunarac et al. Trial Judgment, para. 423. 
343 Bemba Trial Judgment, para. 155. 
344 Semanza Trial Judgment, para. 330. 
345 See Situation in the Republic of the Philippines, Decision on the Prosecutor’s request for authorisation of an 

investigation pursuant to Article 15(3) of the Statute, ICC-01/21-12, 15 September 2021, para. 87 (holding that the 

targeting of “persons allegedly associated with the use and trafficking of illegal drugs” satisfies the civilian 

population criteria).  
346 See Ruto et al. Confirmation Decision, para. 164; Gbagbo Confirmation Decision, para. 209; Kenyatta 

Confirmation Decision, para. 110. 
347 Ruto et al. Confirmation Decision, paras. 168, 164-174. See also Gbagbo Confirmation Decision, paras. 209-212 

(finding that acts of violence directed against perceived opposition supporters during the 2010-2011 post-election 

crisis in Côte d’Ivoire could qualify as such an attack). 

https://www.icc-cpi.int/CourtRecords/CR2010_02409.PDF
https://www.icc-cpi.int/CourtRecords/CR2010_02409.PDF
https://www.icty.org/x/cases/contempt_seselj/acjug/en/100519_ajudg.pdf
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_08044.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_08044.PDF


Gender and Political Persecution in Iran - Public Redacted Version 

54 | P a g e  

 

• 

• 

142. 

143. 

 
348 Ongwen Trial Judgment, para. 2681; Ntaganda Trial Judgment, para. 691; Katanga Trial Judgment, para. 1123. 
349 Draft Articles, Commentary on Art. 2, pp. 32-33, paras. 12-13. 
350 Bemba Confirmation Decision, para. 83; Katanga Confirmation Decision, para. 395.  
351 Blaškić Trial Judgment, para. 206 (quoting ILC 1996 Draft Code of Crimes against the Peace and Security of 

Mankind, Commentary on article 18, p. 47 para. 4). See also Blagojević et al. Trial Judgment, para. 545; Kordić & 

Čerkez Trial Judgment, para. 179.  
352 Ongwen Trial Judgment, para. 2682; Ntaganda Trial Judgment, para. 692; Katanga Trial Judgment, para. 1123. 

See also Kunarac et al. Appeal Judgment, para. 94 (“patterns of crimes” understood as “the non-accidental repetition 

of similar criminal conduct on a regular basis”); Akayesu Trial Judgment (ICTR), para. 580 (“following a regular 

pattern”); Blaškić Trial Judgment, para. 203 (“the perpetration of a criminal act on a very large-scale” or “the 

repeated and continuous commission” of linked crimes); Kordić and Čerkez Appeal Judgment, para. 94; ICTR, 

Prosecutor v. Nahimana et al., ICTR-99-52-A, Judgement, 28 November 2007, para. 920. 
353 Situation in Kenya Authorization Decision, para. 94. See also Bemba Confirmation Decision, para. 82; Bemba 

Trial Judgment, para. 162.  

https://ucr.irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/NotIndexable/ICTR-99-52/MSC31299R0000555179.PDF
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144. 

145. 

146. 

 
354 See supra Sections IV.B and C.  
355 See supra paras. 42-44. 
356 Akayesu Trial Judgment, para. 580 (“thoroughly organised”, “involving substantial public or private resources”); 

Blaškić Trial Judgment, para. 203 (“the preparation and use of significant resources”). 
357 Art. 7(2)(a) of the Rome Statute.  
358 Cf. Ongwen Trial Judgment, para. 2678; Bemba Trial Judgment, para. 161. 
359 Elements of Crimes, Introduction to Article 7, para. 3; Ongwen Trial Judgment, para. 2676; Ntaganda Appeal 

Judgment, para. 1119; Bemba Trial Judgment, para. 159.  
360 Ongwen Trial Judgement, para. 2679; Ntaganda Trial Judgment, para. 674; Katanga Trial Judgment, para. 1110. 

At the evidentiary level, the policy may be inferred from a variety of factors, including (1) the organized nature of 

the attack; (2) a recurrent pattern of violence; (3) the use of public or private resources; (4) the involvement of the 

state or organizational forces in the commission of crimes; (5) statements, instructions or documentation attributable 

to the state or the organization condoning or encouraging the commission of crimes; and/or (6) an underlying 

motivation. Ntaganda Trial Judgment, para. 674; Katanga Trial Judgment, paras. 1108-1110. 
361 See supra para. 35. 
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147. 

148. 

VI. CONCLUSION AND RECOMMENDATIONS 

149. 

150. 

• 

 
362 ICC Elements of Crimes, Art. 7, Introduction, para. 3. 
363 Ibid. 
364 Ongwen Trial Judgment, para. 2691. 
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